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desi gnat i on.



SCHWARZER, Senior District Judge: Def endants WIIiam

Ranney, Sr. ("Ranney") and Dennis Coffi ("Coffi") (collectively,
"def endants") were naned in a twenty-five-count indictnment charging
conspiracy to commt mil and wire fraud, along with several
substantive counts of mail and wire fraud. Following a jury trial,
Ranney was convi cted of conspiracy in violation of 18 U S.C. § 371,
four counts of wire fraud in violation 18 U S.C. 8§ 1343, and one
count of mail fraud in violation of 18 U . S.C. 8§ 1341. G offi was
convi cted of one conspiracy count and two wire fraud counts.

On appeal, defendants press four contentions, the first
by both defendants and the others by Ranney alone. First,
defendants challenge the court's denial of their notion for a
hearing pursuant to Franks v. Delaware, 438 U.S. 154 (1978).
Second, Ranney contends that the <court's jury instructions
i nproperly |essened the governnent's burden of proof. Third,
Ranney argues that the court conmitted clear error in calculating
the loss attributable to the fraud. Fourth, Ranney chal |l enges the
di strict court's denial of his notion to correct the judgnment under
Rul e 36.

PROCEDURAL BACKGROUND

On Decenber 17, 1998, a magi strate judge signed a search
warrant authorizing the search of the prem ses occupi ed by Big Top
Gunbal I, a conpany engaged in the marketing of the “Big Top”

gunbal I  vendi ng nachi ne. In support of its search warrant
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application, the governnent submtted a thirty-page affidavit by
F.B.1. agent Ceoffrey Kelly, detailing how Big Top had defrauded
twel ve customers. Pursuant to this warrant, the governnent seized
several boxes of business records, including pronotional materials,
t el ephone sal es scripts, customer files, invoices, custoner waiting
lists, a custoner "tenperature" list (indicating a custoner’s
degree of irritation), and related records. This evidence was
eventual |y received at defendants’ trial.

On July 14, 2000, defendants noved for a Franks heari ng,
alleging that the government had intentionally msled the
magi strate judge in seeking this warrant. On Decenber 1, 2000, the
court held a hearing on the Franks notion. Defendants argued that
the affidavit wongly inplied that Quick Silver Devel opnent
Corporation (“Quick Silver”), the manufacturer of the machines,
held a patent on an essential elenment of the machine and that it
failed to disclose bias on the part of Geg Ml avazos, a Qick
Silver enployee. Wen the court inquired further, the governnent
acknow edged that it had taken no steps to confirmthe patent's
exi stence.

On Decenber 4, 2000, the court denied the notion, and the
governnent filed a report stating that it had di scovered that Quick
Silver did not own the patent at issue. The court then denied
defendants' notion for reconsideration.

After athirteen-day trial, defendants were convicted on



all counts. The court sentenced Ranney to fifty-seven nonths'
i mpri sonment and three years' supervised rel ease and ordered himto
pay restitution of $407,647. It sentenced G offi to twenty-four
nonths' inprisonnent and three years' supervised release and
ordered restitution of $309, 090.

Fol | owi ng entry of judgnent Ranney filed a Rul e 36 noti on
to anend the judgnent to deduct |osses incurred before the
i nception of the conspiracy and by one custoner who had recei ved an
i nconpl ete machi ne. The anmendnent woul d have reduced Ranney’s
GQui deline range from 57-71 nonths to 51-63 nonths. The court
deni ed the noti on.

Def endant s now appeal. W have jurisdiction pursuant to
28 U.S.C. 8§ 1291 and 18 U.S.C. § 3742, and affirm

FACTUAL BACKGROUND

Def endants were convicted of running a telenmarketing
fraud operation using their conpany, Big Top Gunmball ("Big Top").
In April 1996, Big Top contracted with Quick Silver to manufacture
vendi ng machi nes. By the tinme Qick Silver began full-scale
production in Septenber 1996, Big Top had approximately 200
unfilled orders. Quick Silver manufactured roughly 250 machi nes
bef ore halting production in Decenber 1996. |In February 1997, when
Quick Silver canceled its contract, Big Top found itself w thout a
manuf act ur er. Nonet hel ess, Big Top continued to market its

product, soliciting neworders and prom sing delivery withinsix to
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ei ght weeks. By July 1997, Big Top owed 175 machi nes to nore than
60 customers who had al ready paid deposits. Twenty-one customers
onthis list had paidin full, but had not received their nachines.
Big Top continued to solicit new orders until the end of 1998
despite never having secured new production capacity.

The Kelly affidavit, apart from chronicling the
activities of the defendants’ scheme, related the experiences of
eighteen of Big Top's customers who had paid 50-100% of the
purchase price but never received delivery despite Big Top's
repeated prom ses of immnent delivery. The affidavit also
contained information regarding Big Top's lack of access to
production capacity and Quick Silver's alleged patent on certain
parts. Specifically, paragraphs 14 and 21 of the affidavit
contai ned the follow ng information:

[ Mal avazos] advised ne that Big Top | acks the
patented conputer hardware necessary to
manuf acture [the] machi nes thensel ves. Thus,
for nearly two years, even though it has not
pur chased any machines fromits supplier and
it does not apparently have the capability to
manuf act ure t hese gunbal |l nmachines on its own,
Big Top has solicited orders and accepted
noney based, in part, on the representation of
guaranteed delivery within six to ei ght weeks.
. The only way that Big Top could
manuf act ure such a machi ne t hensel ves woul d be
i f [it was]| able to secure another
manuf acturer for these conputer electronics
board [sic], which have been patented by Quick
Silver.



DISCUSSION
I. DENIAL OF FRANKS MOTION

W review the court's denial of the Franks hearing for

clear error. United States v. Grant, 218 F.3d 72, 76 (1st Gr.

2000) .

A Franks hearing is warranted where the defendant nakes
a "substantial prelimnary showing" that (1) a fal se statenent, (2)
knowi ngly and intentionally, or with reckless disregard for the
truth, was included in the warrant affidavit, and (3) the all egedly
false statenent is necessary to the finding of probable cause.
Franks, 438 U.S. at 155-56. As the governnent conceded bel ow, the
affidavit contained a factual error; Quick Silver in fact held no
patents to parts of the machines so as to preclude Big Top's
securing another manufacturer. Because defendants do not all ege
the statenent to have been made with actual know edge of its
falsity, we consider only whether it was nmade wth reckless
disregard for the truth and, if it was, whether it was necessary to
the finding of probable cause.

A. Reckless Disregard for the Truth

To prove reckless disregard for the truth, the defendant
must prove that the affiant “in fact entertai ned serious doubts as

to the truth" of the allegations. United States v. Wllians, 737

F.2d 594, 602 (7th Cr. 1984) (internal quotations omtted)

(agreeing with United States v. Davis, 617 F.2d 677, 694 (D.C.
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Cr. 1979) holding that the First Amendnent definition should be

applied by analogy in the Franks setting); see also Beard v. Gty

of Northglenn, 24 F.3d 110, 116 (10th Cr. 1994) (sane).

Reckl essness nay be inferred "from circunmstances evincing obvious
reasons to doubt the veracity of the allegations.”™ WIIlians, 737
F.2d at 602 (internal quotations omtted).

Def endants’ principal contention is that Kelly should
have checked whet her Quick Silver actually had the patent Ml avazos
claimed it had. Al though Kelly <could have nade such an
i nvestigation, defendants have shown no circunstances indicating
that he had reason to doubt the patent’s existence. Under the
circunstances, his failure to probe further does not anpbunt to

reckl ess disregard. United States v. Dale, 991 F. 2d 819, 844 (D.C

Cir. 1993) (“failure to investigate fully is not evidence of an
affiant’s reckl ess disregard for the truth.”).

Def endants al so argue that Kelly shoul d have entertai ned
serious doubts as to Malavazos's credibility because he had
provi ded different estimates of Big Top's debt to Quick Silver in
three interviews. W agree with the government that these
di screpancies are tangential, and that Kelly rightly focused on
Mal avazos's chief assertion, that Big Top had no production
capacity to manufacture machi nes after February 1997, constituting
the heart of the fraud. This assertion was corroborated by

information Kelly obtained fromBi g Top custoners who had purchased
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machi nes after February 1997, but had never received them

B. Probable Cause

Even had defendants been able to clear the reckless
di sregard hurdle, they failed to nmake the requisite substantia
prelimnary showi ng that absent the false information the affidavit
contai ned insufficient evidence to support a finding of probable
cause. Franks, 438 U S. at 171-72.

They contend that in the absence of the false patent
ownership statenent, the allegations in the affidavit of Big Top’s
conduct anounted to no nore than "poor custoner service" or
"puffing" regarding anticipated delivery time, not sufficient to
support a probable cause finding of mil fraud. But these
statenents, far from being nere opinion or puffing, were specific
factual representations about product shipnment schedul es.

Moreover, the wundisputed portions of the affidavit
establ i sh probabl e cause that Big Top was engaged in fraud in 1997
and 1998. By the close of 1996, Quick Silver had ceased
manuf acturing and Big Top owed forty machi nes to custoners who had
paid in full. By February 1997, Big Top had an extensive waiting
list of customers who had paid for machines that did not exist,
were not scheduled to be manufactured, and could not be
manuf actured given Big Top's conpl ete | ack of production capacity.
Nonet hel ess, over the next twenty-two nonths, Big Top continued to

actively solicit new orders and obtain deposits from custoners,
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prom sing delivery in six to ei ght weeks. Furthernore, twenty-one
i ndividuals had filed conplaints with the Massachusetts Attorney
General alleging fraud, and thirty-two conplaints had been filed
with the Federal Trade Commission. The affidavit al so described
Big Top bank records corroborating individuals' assertions and
suggesting i nproper activity (such as large cash withdrawals). 1In
sum the detailed customer conplaints, Mal avazos's ot her
statenents, and the bank records, taken together, support a finding
of probable cause. The false statenent regarding the patent was
unnecessary to this finding. Therefore, the district court
properly denied the defendants' notion for a Franks heari ng.
II. JURY INSTRUCTIONS

Ranney contends that the court gave inproper and
confusing instructions regarding reasonable doubt. The jury
instructions at issue read as foll ows:

It may be that the evidence is susceptible to

one of tw interpretations, one favoring

quilt, one favoring non-quilt. |If that is the

case, a defendant is entitled to the benefit

of the interpretation that favors not guilty.

: [ A] defendant is never to be convicted

on nere suspicion or conjecture. The burden

is al ways upon the prosecution to prove guilt

beyond a reasonable doubt. . . . If the jury

. . has a reasonabl e doubt that a defendant is
guilty of the charge, it nust acquit.

If the jury views the evidence in the case as
reasonabl y permtting ei t her of t wo
conclusions, one of quilt, the other of non-
quilt, the jury nust, of course, adopt the
conclusion of non-guilt. . . . [Unless the
government proves beyond a reasonabl e doubt
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that a defendant has conmtted each and every

essential elenment of the offense with which he

is charged, you nust find himnot guilty.
(Enmphasi s added.)

Ranney havi ng obj ected bel ow, our reviewis for abuse of
discretion “to determne whether the instructions adequately

expl ai ned the | aw or whether they tended to confuse or mslead the

jury on the controlling issues.” United States v. DelLuca, 137 F. 3d

24, 37 (1st Gr. 1998) (quoting United States v. Al zanki, 54 F.3d

994, 1001 (1st Cir. 1995) (internal quotations onmtted)). “Wen
the asserted deficiency inplicates the governnent’s burden of
proof, we inquire whether there is a ‘reasonable |ikelihood that
the jury understood the appropriate standard (viz., proof beyond a
reasonabl e doubt).” 1d.

Ranney argues that the use of instructional |anguage
equating guilt and innocence has been criticized as undercutting
t he governnment’ s burden and sounding too nmuch |i ke a preponderance

standard. See United States v. Andujar, 49 F.3d 16, 24 (1st Cr.

1995) (adnoni shing that “district courts should refrain wherever
possi ble formusing a ‘guilt or innocence’ conparisonintheir jury
instructions.”). Because here the court referred to guilt and non-
guilt, rather than innocence, a term |less susceptible to a |ay
response, we find the instruction | ess troubl esonme. Neverthel ess,
telling jurors that the question is one of guilt or non-guilt,

wi t hout nore, could risk undercutting the governnent’s burden by
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suggesting that the defendant is guilty if they do not think he is
not guilty. C., id. (warning against the use of guilty or

innocent). See also United States v. Querrero, 114 F.3d 332 , 344

(1st Cir. 1997), and United States v. Inserra, 34 F.3d 83, 90 (2d

Cir. 1994), both involving guilt/innocence instructions. But even
given the use of an inappropriate “tie breaker” instruction, we
will affirmif in the light of the entire jury charge there was no
"reasonable |ikelihood" t hat the jury msunderstood the

governnment's burden. Victor v. Nebraska, 511 U S 1, 6 (1994).

Here, the court repeated its instruction that the government was
required to prove guilt “beyond a reasonabl e doubt” on sone twenty-
three occasions, it reiterated the instruction seven tinmes in
responding to jury questions, it conplenented its tie-breaker
instruction wth a reasonabl e doubt instruction, and it did not use
the questionable guilt/innocence | anguage. There being no
reasonable l|ikelihood that the jury failed to understand the
government’ s burden as proof beyond a reasonabl e doubt, we find no
abuse of discretion.
III. CALCULATION OF LOSS ATTRIBUTABLE TO RANNEY

The district court found Ranney to be responsible for a
| oss of between $350, 000 and $500,000. It deternined the | oss by
adding the anmounts paid by each Big Top customer during the
conspi racy period for nmachi nes never received. The cal cul ati on was

supported by the trial testinony of Big Top custoners, victim
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i npact statenents, the Presentence I nvestigation Report (“PSR’) and
Agent Kelly’s sentencing affidavit. It did not include suns paid
by victinms the governnment had not contact ed.

Ranney contends in essence that the evidence supporting
the court’s calculation was insufficient. He argues that because
the conpany started as a legitimte business, the district court
was required to make a determ nati on whet her defendants’ conduct
with regard to the disputed |oss was actually crimnal conduct.
But there was evidence fromwhich the court could find that all Big
Top custonmers who did not receive the machines they paid for during
the conspiracy period were victins of defendants’ conmon schene and
pl an. This was evident from the trial testinony that Big Top
representatives followed a sim | ar sales pitch using scripts issued
to them by Ranney, gave a npney-back guarantee, and prom sed
delivery within six to eight weeks. Ranney offered no testinony
di sputing that of customers or suggesting that any |oss occurred

under different circunstances. United States v. Gant, 114 F. 3d

323, 328 (1st Cir. 1997) (finding that "the court was justified in
relying on the contested facts” in the PSR where the defendant did
not "provide the sentencing court with evidence to rebut the
factual assertions” in dispute).

W review the district court's interpretation and
application of the sentencing guidelines de novo and its factual

findings for clear error. United States v. Skrodzki, 9 F.3d 198,
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203 (1st Cir. 1993). A defendant "dissatisfied with the sentencing
court's quantification of the amount of loss in a particular case
must go a long way to denonstrate that the finding is clearly

erroneous.” United States v. Rostoff, 53 F.3d 398, 407 (1st Cr.

1995). The district court's findings as to factual matters need
only be "supported by a preponderance of the evidence." United

States v. Ovalle-Marquez, 36 F.3d 212, 221-22 (1st Cr. 1994).

In determning the sentence, the district court may
i nclude as rel evant conduct "the sanme course of conduct or common
schene or plan as" the underlying of fense. Skrodzki, 9 F.3d at 201
(quoting U.S. SenTenciNG GuiDeLI Nes ManuaL 8§ 1B1. 3(a)(2) (2000)). To
constitute a "common schene or plan,” nultiple offenses "nust be
substantially connected to each other by at |east one common
factor, such as common victi nms, conmon acconpli ces, conmon pur pose,

or simlar nodus operandi ." U S. SeNTENCI NG Gui DELI NES ManuaL § 1B1. 3,

cnt. 9. In engaging in this analysis, the district court may rely
on the PSR, affidavits, docunmentary exhibits, and subm ssions of
counsel . Skrodzki, 9 F.3d at 201.

"[ T] he 1 oss [cal cul ati on] need not be precise"; the court
sinply needs to "make a reasonable estimte of the range of | oss,
given the available information." U S. SeENTENCING Gui DELI NES IANUAL
8§ 2F1.1, cnm. 8; Rostoff, 53 F.3d at 407 ("[Loss calculation] is
nmore an art than a science. Courts can, and frequently do, deal

with rough estimates."). Loss calculations "may be based on the
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approxi mat e nunber of victins and an estimte of the average | oss
to each victim" U S. SeNTENCING GuiDELINES ManuAaL 8 2F1.1, cnt. 9.
The PSR recommended a | oss range of $500, 000-850, 000.
The governnent set the | oss at $410, 000, including only sal es that
occurred during the charged conspiracy and excl udi ng i ntended | oss
for attenpted sales and back-end frauds as well as |osses by
victims it had not contacted. (After judgnent, the government
noved to amend the judgnent to renove two victins it had not
contacted and add one it had.) W find no clear error.?
IV. DENIAL OF MOTION TO CORRECT THE JUDGMENT UNDER RULE 36
Ranney's final contention is that the district court
erred when it denied his Rule 36 notion to correct the judgnment by
revising the |l oss cal cul ati on so as to reduce his sentenci ng range.
Rule 36 permts the district court to correct only "[c]lerical
m stakes" and "errors in the record arising from oversight or
om ssion" despite the district court's divestnent of jurisdiction
once the notice of appeal has been entered. Feb. R Crm P. 36.
The Rul e applies to straightforward clerical and technical errors;
it is not nmeant to provide an opening for litigation over the
nmerits and is therefore "generally inapplicable to judicial errors

and om ssions."” United States v. Fahm 13 F. 3d 447, 454 n.8 (1st

!Ranney al so contends that the district court failed to nake
findings on certain factual disputes in violation of Federal Rule
of Crimnal Procedure 32(c). Having failed to raise the issue
bel ow, Ranney has waived it.
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Cir. 1994) (internal quotations and citations omtted). Because
Ranney's notion fell outside the scope of Rule 36, it was properly
deni ed.

Affirmed.
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